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PETITION IN SUPPORT OF 
PAROLE FOR DARNELL PHILLIPS 

 
Darnell Phillips was convicted on December 16, 1991 of abduction with intent to defile, 

forcible sodomy, rape, and malicious wounding. His conviction was affirmed on appeal on 

November 2, 1993. Darnell’s conviction was secured based on a very questionable identification 

by the victim, a highly suspect confession, and a single hair thought to have belonged to Darnell 

as the source of the “Negroid” hair found on the blanket that had been wrapped around the 

victim immediately after the attack.  Post-conviction DNA testing of the hair, however, excluded 

Darnell.  There is no physical evidence linking Darnell to the crimes, and during the past 25 

years, Darnell has made repeated attempts to test other physical evidence collected from the 

crime scene and the victim.  

Darnell is now seeking release on parole, as he continues to litigate his innocence and 

seek exoneration. We submit that the evidence of Darnell’s innocence, discussed below, should 

serve as sufficient grounds for release. There are, however, many other compelling reasons why 

Darnell makes an ideal candidate for parole.  

THE CRIME, THE TRIAL AND MANY SERIOUS DOUBTS 

On August 8, 1990, the 10 year old victim Mae Cox was violently raped by an unknown 

assailant. June 10-12, 1991 Trial Transcript (hereinafter “Tr.”), 62-71. Two days later, Darnell 

was arrested and charged with the commission of the crime. Tr. at 536. Darnell was subsequently 

tried and convicted on charges of abduction with intent to defile, forcible sodomy, rape, and 

malicious wounding. Tr. at 636.  On December 16, 1991, the Honorable Judge Edward Hanson 

imposed the jury’s recommended combined sentence of 100 years active incarceration with the 

Virginia Department of Corrections. Tr. at 636. Darnell appealed the final judgment with the 

Court of Appeals of Virginia on the grounds that his statement to police was erroneously 
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admitted into evidence at trial, and the evidence was insufficient to support his conviction. 

Phillips v. Commonwealth, 0087-92-1, 1993 WL 443391, at *1 (Va. Ct. App. Nov. 2, 1993). The 

Court of Appeals affirmed the final judgment on November 2, 1993. Id. at *2. 

a. Law Enforcement’s Pre-trial Investigation 

Immediately after the attack occurred, a nearby resident called 9111, and the victim was 

taken to the Virginia Beach General Emergency Room for treatment. Tr. at 131. While at the 

hospital, the victim gave a second physical description of her assailant, describing him as 

wearing a white-knit shirt with the number “42” stitched in green letters, as well as a Chicago 

Bulls hat. Tr. at 84. She also stated that he had a gold tooth, was wearing an earring, was of 

“heavy build,” and was “out of shape.” Tr. at 103, 258. Once her condition was stabilized, on-

duty nurse Cathy Phillips performed a Physical Evidence Recovery Kit (“PERK”) examination 

to obtain physical evidence from the assault. Tr. at 138. In administering this exam, Nurse 

Phillips combed the victim’s pubic area to retrieve any potential hair specimens from the 

assailant. Tr. at 138–39. She also swabbed any place that the perpetrator possibly touched with 

his mouth, tongue, or penis, which included her vagina, labia and thigh. Id. These samples were 

then sealed and handed over to Detective Steven Kurrle of the Virginia Beach Police 

Department. Tr. at 139. 

Darnell was only 18 years old, and his younger friend Michael Norfleet was only 15 

years old.  They were spotted on the day of the crime by Detective Joel Davis, a sergeant on the 

DUI Task Force, who heard on his car radio that officers in the area should begin looking for the 

                                                 
1 The resident testified that when Mae Cox was first brought to her home by the young girls who 
found her, she called 911.  She testified that during that call, she relayed Mae’s first and most 
immediate description of her attacker.  Current counsel has been unable to locate the 911 
information, and it is not in the record. 
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suspect.  Tr. at 150. Darnell and Michael were initially approached because Michael was wearing 

a white shirt (albeit with no number “42” on it).  Tr. at 150–51.  Michael and Darnell voluntarily 

answered Detective Davis’s questions and stated that they had seen a man matching the 

description of the assailant in the area, and that he was running away from the park where the 

crime had occurred. Tr. at 151–52. Detective Davis left Darnell and Michael to continue his 

search, but Davis had (as he described it) “a light-bulb” moment, and quickly returned and asked 

if the two young men would be willing to accompany him to speak with other officers. Tr. at 

153–54.  Darnell and Michael agreed. Id. 

Darnell and Michael were then brought to Michael’s house, where Detective Manzione 

photographed Darnell his Chicago Bulls hat. Tr. at 161–62.  Just hours after being attacked and 

still at the hospital, the victim was shown that particular photograph, along with a photograph of 

Michael, although it was only Darnell who was photographed in the Bulls hat. Tr. at 215, 264. 

With regard to Darnell’s photograph, the victim recognized the hat, but was “not positive about 

the face.” Tr. at 217. Two days later, the detectives presented a second lineup containing 

photographs of six black males taken from a local high school’s yearbook to the victim, and 

Darnell’s photograph was not included. Tr. at 225. The victim did not pick anyone from this 

lineup. Tr. at 228. The next day, the detectives presented the 10 year old victim with a third 

lineup at approximately 3:15 a.m. (she had to be woken up by her father), which consisted of 

Darnell’s photo and the photographs of five other black males.  Again, the victim was unable to 

conclusively identify the perpetrator, but stated that the photograph of Darnell and that of 

another unnamed black male2 resembled the perpetrator.i Tr. at 180. Although the victim never 

                                                 
2 The detectives who prepared this photographic lineup did not testify as to the identity of 

this alternate suspect. Detective Zucaro testified that the victim selected pictures no. 2 and 6 as 
resembling her attacker.  Police never followed up on no. 6. At trial, Mae Cox insisted that she 
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conclusively identified the perpetrator and the only positive identification she made was of the 

hat in Darnell’s photograph, the detectives informed Darnell that the victim identified him as the 

perpetrator, and used these identifications to acquire a search warrant for Darnell’s person and 

his residence. Tr. at 229–31, 248. 

A warrant was issued for Darnell, who was subsequently taken into custody in order to 

conduct a search and to complete a PERK exam. Tr. at 234. Darnell was arrested by Officers 

Detectives Hoffman and Zucaro, who spotted Darnell on their way back to the police station 

(after looking for Darnell at his home). In a recent WAVY TV10 interview, Detective Hoffman 

told reporter Jason Marks that he was able to identify Darnell that night because he had seen the 

victim’s composite sketch and that Darnell looked just like that sketch. During Hoffman’s 

preliminary hearing testimony, however, he was asked how he knew it was Darnell that night, 

and he stated that Detective Kurrle “showed me a photograph of Darnell and advised me that he 

had a search warrant for blood and semen, saliva, and a standard PERK kit for Darnell.”  Tr. at 

34, 35.3 Later, during his trial testimony, Hoffman claimed to have recognized Darnell because 

he was wearing a full brim hat.4 Tr. at 350. Hoffman does not mention a composite sketch, but 

                                                 
told detectives that she could not choose between the two. Tr. at 94.  Zucaro also admitted that 
he heard the name “Omar” several times during the investigation in this case. He determined that 
there was an Omar at Green Run High School, a football player (Zucaro did not recall whether 
Omar’s number was “42”). Zucaro collected two photos of Omars from the yearbook, but did not 
include them in the lineup. Tr. 193-99. In the Virginia Department of Forensic Sciences file, a 
piece of evidence was collected from an individual named “Omar Perez.”  Habeas counsel has 
not been able to identify the identity of this individual. 
3 Detective Zucaro testified that he recognized Darnell that night because he was wearing a Bulls 
hat with a full brim and was tall and stocky. 
4 In the WAVYtv10 interview, Detective Hoffman claims that the type of hat Darnell was 
wearing that day was “unique” and “not really worn by a lot of folks.” However, Michael 
Norfleet testified that this type of hat was common during the time when Darnell was wearing it.  
Tr. at 428.  This is understandable, in light of the fact that Michael Jordon became the 
centerpiece of the Chicago Bulls and rose to superstar status in the late 1980s. He won All Star 
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subsequently admits that he was shown a photograph of Darnell prior to execution of the arrest 

warrant. Tr. at 373. 

Darnell was transported to the Virginia Beach Police Department, where he was held in 

an interview room overnight until well after 5:30 a.m. Hearing on Motion to Suppress 

Confession Transcript, 19 (March 18, 1991) [hereinafter Hrg. Mot. Suppress Tr.]. Darnell, 

confused as to his legal rights, was denied permission to use the phone to call his parents on 

multiple occasions. Hrg. Mot. Suppress Tr. at 22. He was further denied the right to an attorney. 

Hrg. Mot. Suppress Tr. at 44. He was interrogated for several hours by Detectives Kurrle and 

Zucaro, and then Detective Shawn W. Hoffman. Hrg. Mot. Suppress Tr. at 7, 11, 15, 19. After 

learning from Zucaro and Kurrle “what they had” on the case, Detective Hoffman entered the 

interview room alone at approximately 5:35 a.m. Hrg. Mot. Suppress Tr. at 109. After repeatedly 

denying any involvement in the crime since his arrival at the police station at approximately 2:00 

a.m., Detective Hoffman claims that Darnell confessed to the crime within seven minutes of him 

entering the room. Hrg. Mot. Suppress Tr. at 112. Detective Hoffman had no notes of this 

alleged confession and no record of this confession beyond his own memory; there were no other 

witnesses to the interview, and Darnell has consistently maintained that he never made such a 

confession. Motion to Suppress Tr. at 24, 49–54, 109.  

During the preliminary hearing, Hoffman testified that he took notes during his 

conversation with Darnell, but that he did not know what happened to those notes. He stated that 

he “translated” the notes into a tape machine and they were then typed up. Motion to Suppress 

Tr. at 24. Hoffman claimed that he usually destroys his notes once the tape is made, and he 

                                                 
MVP in 1988.  He was averaging 40 points/game that year.  Jordon and his team were 
exceedingly popular from the late 1980s through the mid-1990s.  
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explained that the tape had been erased. Id. at 48. During the trial, though, Hoffman testified that 

he did not take notes during the interview, but that after he left the interview room, he wrote 

down notes of the conversation. Tr. at 380.  

Detective Hoffman was asked during a recent television interview about how/why he 

decided to interview Darnell, even though it was not his case. He told reporter Marks that he had 

developed a rapport with Darnell during his arrest, so he thought he would give it a try. Hoffman 

told Marks that Darnell likely confessed to Hoffman within minutes – after maintaining his 

innocence for hours with Zucaro and Kurrle – because of the relationship they had built when 

Hoffman assisted in the arrest. During his preliminary hearing testimony, however, Hoffman said 

that the only interaction he had with Darnell during the arrest was to ask if he was Darnell 

Phillips, and Phillips answered affirmatively. Tr. at 20-21. Hoffman further stated that during the 

entirety of the ride to the police station, he did not say anything to Darnell about the case. Tr. at 

39. 

Hoffman explained in his trial testimony that he did not take his typed up 

notes/confession back to Darnell for his review and signature because it was not his case.  Tr. at 

380  (“I went out and advised Detective Kurrle of the outcome of the interview.  It was Detective 

Kurrle’s decision at that point, if Detective Kurrle was going to re-interview him, tape the 

interview, have him write a statement.  That wasn’t my decision.”)  Hoffman did not testify as to 

whether he passed along his memo (of the confession) to Zucaro or Kurrle, so that they could 

attempt to get Darnell to review it and sign a confession.  Hoffman testified that it was simply 

out of his hands at that time; it was up to Detective Kurrle as to how to proceed.  Tr. at 401-404.  

No other detective or law enforcement officer ever asked Darnell to review or sign his alleged 
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confession.  In fact, no law enforcement office ever even mentioned this alleged confession to 

Darnell at any time during the subsequent investigation.   

During a January 19, 2017 interview with Detective Kurrle, Kurrle acknowledged that he 

found it striking that there was no other evidence (written or recorded) of Darnell’ confession 

outside of Hoffman’s own testimony.  

b. Trial 

At trial, Darnell pled not guilty to all charges against him. Tr. at 3.  No evidence obtained 

from the victim’s PERK exam was introduced at Darnell’s trial. Instead, the prosecution relied 

on the alleged – but non-existent and uncorroborated – “confession” by Darnell to Hoffman. Tr. 

at 357–63. The prosecution also relied on a single hair obtained from a blanket that was wrapped 

around the victim when she was found at the scene of the crime. Tr. at 325–26. This hair was 

subsequently identified by Myron T. Scholberg — whom the prosecution offered as a qualified 

expert in the field of microscopic hair comparison —Scholberg testified that he could not 

eliminate Darnell as being the source of the “Negroid” hair on the blanket that had been 

immediately wrapped around Mae Cox after she was attacked, based on identifiable microscopic 

characteristics. Tr. at 328. This identification led him to conclude that it was very likely 

Darnell’s hair fragment. Tr. at 328.  

Mr. Scholborg’s testimony that the fragment “was like the known head hairs identified to 

[him] as coming from Darnell in all identifiable microscopic characteristics,” id., was a principal 

reason for Darnell’s conviction. However, since the conviction, Mr. Scholberg’s methodology, 

and the field of forensic hair comparison generally, have both been entirely discredited.5 Post-

                                                 
5 See, e.g., Spencer S. Hsu, Convicted Defendants Left Uninformed of Forensic Flaws 

Found by Justice Department, WASH. POST, April 16, 2012, available at 
https://www.washingtonpost.com/local/crime/convicted-defendants-left-uninformed-of-forensic- 
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conviction mitochondrial testing revealed that Mr. Scholberg’s conclusion was, in fact, false: the 

hair used at trial to link Darnell Phillips to Mae Cox, was not in fact, Darnell’s hair.   Myron T. 

Scholberg’s testimony in two other murder convictions in Washington, D.C. has already been 

discredited, and Mr. Odom and Mr. Tribble have both been exonerated. 

c. Post-Conviction History  

Although on July 27, 1995, Detective Kurrle wrote a letter to the prosecution reporting 

that all evidence in Darnell’s case had been destroyed, Darnell’s then attorney, Robert Hagans, 

wrote a letter to the prosecution stating that Darnell’s family would like to contract the hair 

testing evidence to a private laboratory.  On May 22, 2000, Circuit Court Judge Hanson ordered 

that the evidence be forwarded to the Armed Forces Institute of Pathology (“AFIP”) for DNA 

testing. On or about August 24, 2001, there was an examination and testing of the hair sample, 

and mitochondrial DNA testing excluded Darnell as a source of the hair.  

On July 1, 2004, Darnell submitted a Petition for Writ of Actual Innocence. However, on 

January 13, 2005, the Virginia Supreme Court dismissed the petition on procedural grounds.  

On February 23, 2005, Darnell petitioned this Court for scientific analysis of any newly 

discovered or previously untested physical evidence based on the belief that not all of the 

collected forensic evidence had been tested in the previous submission to the AFIP. The Circuit 

                                                 
flaws-found-by-justice-dept/2012/04/16/gIQAWTcgMT_story.html; Hsu, FBI Admits Flaw in 
Hair Analysis Over Decades, WASH. POST, April 18, 2015, available at 
https://www.washingtonpost.com/local/crime/fbi-overstated-forensic-hair-matches-in-nearly-all-
criminal-trials-for-decades/2015/04/18/39c8d8c6-e515-11e4-b510-962fcfabc310_story.html; 
Hsu, FBI Lab’s Woes Cast Growing Shadow – Doubts About State, Local Hair Matches – 
Federal training linked to suspect court testimony, WASH. POST, Dec. 23, 2012, available at 
http://www.independent.co.uk/news/world/americas/fbi-labs-woes-cast-a-growing-shadow-
8430348.html (Myron T. “Mike” Scholberg, hair unit chief from 1978 to 1985, and Alan T. “Al” 
Robillard, chief from 1988 to 1990, said that in hindsight, they were not properly trained to 
answer a crucial question for jurors: “How often might the hairs of different people appear to 
match? The truth is that there was no scientific way to know.”). 



 9 

Court entered an Order on October 19, 2005, directing that “all biological evidence seized by 

and in the custody of the Virginia Beach Police Department was to be tested for DNA . . . .”  

On November 16, 2005, the court granted Darnell a follow-up hearing as to the status of 

remaining physical evidence to be tested. At this hearing, the prosecutor, Ms. Wendy Alexander, 

stated that she believed the remaining physical evidence had been destroyed in March of 2005. 

On November 22, 2005, a letter from Ms. Alexander to the court reported that all recovered 

biological evidence in this case had been destroyed on March 28, 2005.  On September 5, 2006, 

the court issued an order vacating its prior order granting Darnell’s motion to test, given the 

perceived impossibility to provide the requested relief.  

Represented by new counsel, Gail Ball, Darnell subsequently filed a Petition for Writ of 

Error Coram Nobis on February 5, 2010. The Petition was denied by this court on January 10, 

2011. 

On April 30, 2015, a UVA School of Law Innocence Project clinic student, Elaine 

Singerman, sent an email to Sgt. Chris C. Molleen inquiring as to whether or not Virginia Beach 

had kept “any evidence related to this case.” Attachment 11.  That same day, Sgt. Molleen 

responded: “The answer to your question is ‘yes.’  If you need anything specific, please submit a 

FOIA request through Sgt. Shawn Hoffman with our Internal Affairs Office.”  This is the same 

Shawn Hoffman who claimed to have obtained a full confession from Darnell in just a few 

minutes, after hours of interrogation by other officers had failed to yield any such result. On May 

14, 2015, Sgt. Hoffman claimed an exemption under FOIA, thus declining to indicate what, if 

any, physical evidence still existed.  

On October 15, 2015, it was discovered that much of the physical and biological evidence 

seized by the Commonwealth had not, in fact, been destroyed. Substantial physical evidence was 
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found in the Virginia Beach Circuit Court Clerk’s Office, including evidence collected and 

generated during the PERK exam of the victim, the victim’s underwear, and the clothing the 

victim was wearing on the day she was assaulted and raped. This evidence had never been 

subjected to any DNA testing. In December of 2015, Darnell once again sought DNA testing, 

and his request was granted. The evidence was first sent to the Virginia Department of Forensic 

Science for analysis and testing.  Unfortunately, DFS was unable to find any male DNA on the 

items examined.  Darnell then sought leave of court to transfer the physical evidence to a private 

lab in California (for testing to be conducted at our own expense); this lab (Forensic Analytic 

Services) was also unable to locate any male DNA to test.  Most recently the evidence was 

transferred to a second California lab, Serological Research Institute.  This lab employs a unique 

collection method, and Darnell clings to the hope that this lab will be able to find, collect and test 

some male DNA on any of the items.6 

DARNELL IS ACTUALLY INNOCENCT 

As previously discussed, the Commonwealth’s case against Darnell centered on three 

items of evidence: (1) Darnell’s alleged confession to Detective Hoffman; (2) the contended 

identifications of Darnell by the victim; and (3) the hair comparison testimony by Myron 

Scholberg. An analysis of each item of evidence reveals that the Commonwealth’s case against 

Darnell is wholly unreliable.  

a. Evidence Used at Darnell’s Trial  

i. Darnell’s Alleged Confession  

                                                 
6 Despite the possibility of innocent cross-contamination, due to the fact that some the victim’s 
clothes and Darnell’ clothes were kept in the same package for many years, Darnell has never 
hesitated to test any and all physical evidence available in this case.  Indeed, it has only been the 
Commonwealth that has objected to further testing of the evidence in this case (or, in the case of 
Det. Hoffman, to even the disclosure of what physical evidence remains in this case). 
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Darnell has consistently maintained that he did not confess to the crime and his 

description of this interrogation raises serious doubts as to the “confession’s” legitimacy.  

Darnell was brought to the police precinct at about 2:00 a.m. on the morning of August 

11th, 1990. Hrg. Mot. Suppress Tr. at 5. Darnell was only eighteen years old at the time.  When 

he arrived, he asked Detectives Kurrle and Zucaro to use the phone to call his parents, hoping to 

inform them of his whereabouts and to obtain an attorney. Id. at 4–5. His request was denied. Id. 

at 5. After the detectives took photos of Darnell, he again requested to use the phone, and 

Detective Kurrle told Darnell that a phone would be brought to him. Id. at 6. When the detective 

had not returned with the phone twenty minutes later, Darnell again asked to call his family and 

received the same answer. Id. Darnell asked to use the phone several more times throughout the 

night, but he was never given access to a telephone. See, e.g., Id. at 12–13, 16, 19–20. At trial, 

one of the detectives who interrogated Darnell cited his age as the reason why Darnell was not 

given access to a phone, stating that adult suspects are not afforded phone privileges during 

interrogations. Id. at 65. Darnell was also denied food, water and sleep throughout his 

interrogation, which lasted several hours. Id. at 25.  

Detectives continued to question Darnell after he stated that he no longer wanted to speak 

to them. During questioning, Darnell consistently denied any involvement in the crime and 

maintained his innocence. Id. at 17. After Detective Zucaro told him that he was “never going 

home,” Darnell became upset and told the detectives that he no longer wanted to speak to them. 

Id. at 13. They did not leave, but persisted in questioning Darnell until he repeated that he did not 

want to speak to them. Id. At about 3:30 a.m., Detective Kurrle returned to the room and 

attempted to speak to Darnell once again, leaving only when Darnell reiterated that he still did 
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not want to speak to him. Id. at 13–14. Despite their repeated attempts, those detectives – one of 

whom was the lead agent on the case -- never obtained an admission of guilt from Darnell. 

Darnell also testified that detectives used deceit and manipulation to obtain a Miranda 

waiver from him long after the questioning began. After Darnell was formally charged by the 

magistrate’s office at around 4:30 a.m., Detective Kurrle presented Darnell with a document. 

Hrg. Mot. Suppress Tr. at 8–9. Detective Kurrle told Darnell that in order to use the phone, he 

would have to sign and initial the document. Id. at 9–11, 17–18. Though it was presented to 

Darnell at 4:50 a.m., the time on the document stated that it was presented at 2:50 a.m. Id. at 9. 

Darnell signed the document, a statement waiving his Miranda rights, because Detective Kurrle 

told him that he would be able to use the phone. Id. at 11. After signing the statement, Darnell 

asked Detective Kurrle to use the phone, but a phone was still not provided to him. Id. 

Finally, the “confession” that Darnell allegedly gave to Detective Hoffman deserves little 

deference. During Detective Hoffman’s questioning, Darnell denied any involvement in the 

crime, told the detective to leave him alone, and asked the detective to use the phone in order to 

contact a lawyer. Id. at 21, 25–26. Detective Hoffman responded to these requests with, “it 

doesn’t make any difference what you say,” and continued to interrogate Darnell. Id. at 26. 

During Detective Hoffman’s questioning, he yelled at Darnell, invaded his personal space, and 

even became physical with him. Id. at 21–23. Detective Hoffman repeatedly berated Darnell, 

calling him a “moocher” and an “animal.” Id. at 22. Despite Detective Hoffman’s many 

assertions that Darnell was guilty, Darnell maintained his innocence. Id. at 21–22. Darnell 

testified to the events of the alleged confession as follows:  

I said, I don’t believe that talking about I ain’t got no more life. I said, Whatever 
you say, that I ain’t want to talk to him no more . . . . He kept sayin, Well,as far as 
I'm concerned, you confessed. I said, I didn't tell you anything. I did not tell you 
anything . . . . He got in my face and said, As far as I'm concerned, you just 
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confessed . . . . I said, Man, I didn’t tell you anything at all. He said, Oh, yes, you 
did. I said, Well, I’m not going to sign anything. He said, Oh. Oh. You don’t got 
to. They’re not going to believe you anyway. 

Id. at 24.  

 Whether or not one assigns full credit to Darnell’s version of events, Detective 

Hoffman’s story of the confession is incredible on its face. Only Detective Hoffman was in the 

room when the confession was allegedly given. Detective Kurrle testified that both he and 

Detective Zucaro heard nothing but complete denials of all charges from Darnell during his 

questioning. Id. at 72–73. Detective Kurrle also testified that Detective Hoffman only questioned 

Darnell for about ten to fifteen minutes. Id. Although other detectives failed to obtain a 

confession over the course of several hours of questioning, it is Detective Hoffman’s contention 

that Darnell began confessing to him after five to seven minutes, and he was able to obtain a full 

and detailed confession in what his colleague describes as ten to fifteen minutes. Id. at 72–73, 

113. No one else entered the room during Detective Hoffman’s interrogation, and the only 

records of the alleged confession were Detective Hoffman’s handwritten notes, which he would 

not produce and claims were “probably destroyed.” Id. at 116–18.  Given the implausibility of 

Detective Hoffman’s claim that he obtained a detailed confession minutes into his questioning, 

the lack of documentation is both highly suspect and extraordinarily unusual.  

According to Darnell’s description of his interrogation, detectives repeatedly 

demonstrated a willingness to lie, manipulate, and falsify documents in order to obtain an arrest. 

Neither the confession nor the interrogation was recorded, and only Detective Hoffman 

witnessed the alleged confession. Darnell never gave a written statement, and he has consistently 

denied his guilt both during and since his interrogation. And as mentioned above, no law 

enforcement officer ever presented Darnell with any typed statement or alleged confession (for 

him to review or sign), presumably because he told Hoffman he was not going to sign anything; 
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indeed, no law enforcement officer ever even mentioned this alleged confession to Darnell 

during the pre-trial investigation. 

ii. The Victim’s Identification of Darnell  

The Commonwealth presented testimony at trial concerning the presentation of three 

photographic lineups to the victim. The Commonwealth focused on statements made by the 

victim after selecting Darnell’s photograph from two of the photographic lineups. Tr. at 91, 93, 

180. In each lineup, however, the victim was unable to confidently assert that Darnell was in fact 

the perpetrator. The details of these photographic lineups reveal the victim’s uncertainty. In 

addition, an analysis of the detectives’ construction and presentation of the lineups further 

underscores the lack of reliability.  

The first photographic identification occurred while the victim was recovering at the 

hospital, approximately two hours after the incident. Tr. at 114, 216. At that time, the victim was 

recovering from severe injuries and holding an ice pack over her left eye, which was described as 

“red and teary.” Tr. at 217. In addition, the victim’s eyes were described as “scratched” and 

bloodshot. Tr. at 212. A detective investigating the incident presented two photographs to the 

victim: one of Darnell’s friend Michael, who was with him on the day of the incident, and one of 

Darnell. Tr. at 215. In Darnell’s photograph, he was wearing a dark, Chicago Bulls hat. Tr. at 

217.  When the victim looked at the two photographs presented to her, she pointed to the picture 

of Darnell and stated “that’s the hat” but that she was “not positive about the face.” Tr. at 217.   

At trial, the victim reiterated her confidence about the hat, but not about the person wearing the 

hat. 

The detectives presented a second photographic lineup at police headquarters two days 

after the incident. Tr. at 227. The 10 year old white victim was shown photographs of six black 



 15 

males. Tr. at 225. Curiously, Darnell was not included in this lineup. Tr. at 225. The detectives 

constructed the lineup using a local high school’s yearbook. Tr. at 224–26, 261. The detectives 

based their use of the yearbook upon the statements of 1) a witness who claimed to have seen the 

perpetrator fleeing from the scene of the crime, and 2) the victim’s father, who was a police 

officer.  Both of these individuals alleged that the perpetrator was a local resident named 

“Omar.” Tr. at 224–26, 261. The detectives used the witnesses’ statements to focus on two 

individuals who went by the name “Omar” and attended the local high school. Tr. at 224. The 

detectives then obtained four additional photographs from this high school’s yearbook, selecting 

students who resembled the victim’s description of the perpetrator. Tr. at 225. When presented 

with this lineup, the victim stated that the perpetrator was not in the lineup. Tr. at 228.7 

The third photographic identification occurred a few hours after the second one and was 

presented by a different detective than the first two lineups, Detective Zucaro. Tr. at 175–77, 

231–32. Detective Zucaro visited the victim’s home at approximately 3:15 a.m. Tr. at 178. The 

victim was woken up upon the detective’s arrival. Tr. at 232. The lineup Detective Zucaro 

presented consisted of six photographs of black males, including one of Darnell. Tr. at 232–33. 

The victim stated that the photograph of Darnell (whom she had already picked out as wearing 

the familiar Chicago Bulls hat) and another photograph of an unnamed black male resembled the 

perpetrator. Tr. at 180. The victim was unable to pick which photograph best resembled the 

perpetrator, however, saying that the perpetrator could be either of the two she selected. Id. In 

addition, the victim testified that she felt some doubt when identifying the perpetrator from the 

lineup of photographs. Tr. at 93–94. At trial, the detectives conceded that they did not pursue an 

                                                 
7 As mentioned above, the Virginia Department of Forensic Sciences conducted forensic testing 
on a piece of clothing taken from an “Omar Perez.”  Habeas counsel has no more information 
about this individual’s identity. 
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investigation of the other suspect selected by the victim in this third lineup. Tr. at 265. While 

Detective Zucaro presented the third lineup to the victim, the other detectives interrogated 

Darnell. Tr. at 240. Once the third lineup was presented to the victim, the detectives promptly 

told Darnell that the victim had identified him as the perpetrator, despite the victim’s equivocal 

statements. Tr. at 248.  

The makeup, timing and circumstances of these lineups are contrary to reasonable and 

appropriate police practice and should be viewed with skepticism. During the course of these 

three lineups, Darnell was the only suspect shown to the victim twice.  He was one of the first 

two Polaroids ever presented to the victim, while this 10 year old victim was in the hospital 

immediately after she was attacked and raped, and he was the only suspect wearing a Chicago 

Bulls hat; his photo re-appeared in a photo line-up, inexplicably shown to the victim in the 

middle of the night when she was asleep, and still the victim was never able to make a positive 

identification.   

In addition to the specious administration of the lineups and the seemingly primed and 

far-from-definitive identifications made by the victim, the victim’s descriptions of the perpetrator 

did not remotely match Darnell.  The victim described the perpetrator as being of “heavy build” 

and “out of shape.” Tr. at 258–59. At the time of the incident, Darnell was slightly over six feet 

tall and weighed approximately 170 pounds. Hrg. Mot. Suppress Tr. at 29. The victim also stated 

that the perpetrator was wearing a white jersey with green letters displaying the number “42.” Tr. 

at 261. When the police confronted Darnell less than an hour after the incident, he was wearing a 

multicolored brown and gray shirt.8 Id. The victim also stated that the perpetrator was possibly 

                                                 
8 The police searched Darnell’ house, but did not find a white jersey like that described by the 
victim. 
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wearing an earring. Tr. at 269. Darnell confirmed that he was not wearing an earring during that 

time period. Tr. at 534, 550. A plastic surgeon corroborated this statement, noting that his 

examination of Darnell’s ear revealed that while his ear had been pierced at one point in time, it 

was evident he had not worn an earring for multiple years prior to the incident. Tr. at 515.  

Michael Norfleet, who was with Darnell Phillips during the entirety of the relevant time period, 

confirmed (and continues to confirm) Darnell’s alibi, his clothing (a brown and black shirt and 

black pants) and his lack of any earring. 

iii. Hair Comparison Testimony 

The hair comparison evidence presented at trial was the single item of physical or 

forensic evidence used to link Darnell to the victim. This hair was found on a blanket that was 

wrapped around the victim when she was transported from the scene of the crime on a gurney. 

Tr. at 131–32, 325. The Commonwealth identified this hair as belonging to Darnell through the 

microscopic hair-comparison testimony of Myron T. Scholberg. Tr. at 328–29. As detailed 

above, however, Mr. Scholberg’s testimony has been proven to be completely erroneous: DNA 

analysis conducted in 2005 revealed that the hair used at trial was in fact not Darnell’s hair. See 

Attachment 1. 

***** 

When viewed in its entirety, the Commonwealth’s case against Darnell is simply 

implausible.  For instance, under the Commonwealth’s theory of the case, Michael and Darnell 

were hanging out in the Green Run Park area that day, then all of a sudden Darnell decided to 

sexual assault a young girl, while in the company of Michael, who must have remained nearby 

and complicit during the attack, because both young men were together for the rest of the day.  

The Commonwealth never charged Michael with any involvement in this crime, and the idea that 
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an innocent man would stand idly by while his friend attacked a 10-year girl (rather than 

attempting to stop him or to flee the scene for fear of being implicated), is patently absurd.  We 

know that Michael and Darnell were together shortly after the crime, when police stopped them 

to ask if they had seen anyone/anything suspicious.  The idea that either one of the men would 

have remained in the area after committing (or witnessing) such a brutal crime strains credulity.  

(Not only were the two men in the park when police were initially canvassing the area, but they 

were still there approximately 30 minutes later when the police returned to question them (and 

subsequently take them to Michael’s house and photograph them). 

Additionally, it would have been impossible for Darnell to have commit the assault 

(dressed in a white jersey with the green number “42” on it), gone home to change clothes and 

return to the park area in time to encounter the police when he did (less than an hour after the 

assault).  Darnell lived 5-6 miles from the Green Run Park area.  He was given a ride to Michael 

Norfleet’s house earlier that day by a friend; he did not have a car at his disposal.  The walk 

home from Norfleet’s house (or the park near it) is approximately 1.5-2 hours.   

The Commonwealth’s theory of the case simply does not fit the facts here.  The victim 

was very clear that her assailant was wearing a white jersey with the green number “42” on it.  

When the police approached Darnell and Michael shortly after the crime, he was wearing a 

brown and black/grey patterned shirt.  This is the shirt that Darnell was photographed in later 

that evening, and this shirt was introduced into evidence at trial.  If Darnell had committed this 

crime, he would have had to change clothes between the time of the crime and the time he was 

first spotted by the police in the park area (shortly after the crime).  It would have been 

impossible for Darnell to have gone home to change clothes and then return to the park in that 

short amount of time (Darnell did not bring a change of clothes with him that day).  And this, 
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according to the Commonwealth, is what must have happened.  The Commonwealth asserted 

that they found a pair of wet underwear in a clothes hamper in Darnell’ house, and suggested that 

this underwear was worn by Darnell during the attack (this underwear was seized and later 

admitted into evidence, though there was no physical evidence proving that the underwear even 

belonged to Darnell or that it had any connection to this crime).  If Darnell went home to change 

clothes after the attack, and placed his dirty underwear in the hamper, presumably he would also 

have left his other clothes in the hamper.  There was, however, no sign of a white shirt with the 

number “42” on it.  (And if Darnell had gone to the trouble of getting rid of the white shirt, then 

presumably he would also have gotten rid of his potentially inculpatory underwear.)  The truth, 

of course, is that Darnell had nothing to do with the victim’s attack and never went home to 

change clothes that day. 

Additionally, there was an alternative suspect named “Omar” and/or “Omar Perez.”  

Several witnesses mentioned him by name, the Virginia DFS collected physical evidence from 

an “Omar Perez” but current counsel has been unable to obtain the individual’s identity.  Counsel 

has been able to identify three unsolved murders of young girls and women that followed Mae 

Cox’s attack in short succession (within 5 months) in the Green Run neighborhood after Mae 

Cox was raped:  Joan Schoppaul (on 12/06/1990),  Karen Anne  Wheeler (on 01/16/1991) and 

Michelle Dewitt Pore (on 02/19/91).  In fact, the FOIA requests filed by our clinic – made in an 

effort to link these crimes – resulted in the failed efforts of the Virginia Beach Police Department 
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to link the murder of Joan Schoppaul to Mr. Mallick, who was acquitted of this crime last year.  

All three cases remain unsolved, to this day.             

DARNELL’S PRISON RECORD, ACCOMPLISHMENTS, AND ACTIVITIES 

Despite the egregious circumstances under which he was incarcerated, Darnell has made 

the most of his time in prison.  Upon his arrival, he enrolled in the course, and quickly completed 

the requirements to obtain his GED.  He then obtained his Ministry License the following year 

(1992).  He also enrolled in Southside Community College courses in 1993.  Darnell obtained 

certifications and occupational job titles in at least 15 different areas.  Also, in 2007, he earned a 

diploma from Ashworth University in their Professional Fitness and Exercise Program (and was 

CPR certified before completing this course). 

The only charge Darnell ever received was for failing to sign up for the sex offender 

registry (refusing to obey a direct order), and that charge was issued over a decade ago. 

Prison staff and volunteers that have worked with Darnell over the course of his 

incarceration can attest to his character, values, dedication and work ethic.  For instance, the 

Chaplain at Greensville Correctional Center, Donna Smith, reports that he is very involved in all 

the Christrian ministries available at Greensville and that he is “polite and friendly, he lives out 

his Christian beliefs well.” Exhibit C (declaration of Donna Smith is currently unsigned, as we 

are waiting to receive the signed copy in the mail).  Chaplain Smith will swear that Darnell “has 

expressed a good attitude towards others and a positive outlook on like while in [her] presence.  

He does not appear to hold grudges.  His is excited about what the future holds.”  Exhibit C.  She 

further states that Darnell “has talked about becoming a minister, and said he has a family 

member who is a minister and has offered to mentor him.  In his sermons, Darnell is dynamic 

and engaged.  He is a very good speaker.”  Id.  Finally, Chaplain Smith concluded that she has 
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“no qualms about Darnell being released, and [she] would feel safe if Darnell was living in [her] 

community.  He would be most welcome at [her] church.”  Id. 

Next, Calvin Pletcher, a Kairos Prison Ministry volunteer, works with Darnell each week.  

Darnell co-teaches a class on spirituality entitled “Gifts of the Spirit.”  Exhibit C (Declaration of 

Calvin Pletcher).  Mr. Pletcher describes Darnell as follows: 

As a teacher, Mr. Phillips uses resources from the Kairos Prison Ministry and Shepherd’s 
Staff to lead classes and offer guidance to other inmates, providing personal experience 
and insight about how the Lord has worked in his life.   
 
Mr. Phillips is a nondenominational teacher, who is very positive and sincere in his 
belief. Despite the difficult situation he has been in for the past several decades, his 
acceptance of his imprisonment and his faith in his release are amazing to behold. He is a 
very powerful speaker. Those that go to his class see the same thing that I see, because 
they keep coming back. They like his positive outlook and his hope for the future. You 
could not ask for a better instructor.  
 
As a volunteer, I am not allowed to ask questions about what inmates would like to do 
after their release. However, I believe Mr. Phillipl would go home to his family and begin 
working in a church. He has the character to succeed in the outside world, and I believe 
he would do very well there.  

 
I believe that Mr. Phillips should be released from prison, and I would feel completely 
safe living in the same community as him. In Greensville Correctional Center, there are 
those that would con you as easily as speaking to you. Mr. Phillips is not like that. He is a 
straightforward and honest man. Mr. Phillips believes he was imprisoned for a purpose. 
Like him, I believe that purpose has been served. 

 
Exhibit C. 
 
 Finally, Gertrude Goode, a former teacher at South Hampton Correctional Center from 

1980 to 2005, worked with Darnell for approximately 3 years (from 2002-2005).  She describes 

her relationship with Darnell, as well as his character, as follows: 

As my teacher’s aide, Mr. Phillips helped grade students’ materials, provide 
individualized assistance to students, monitor classroom supplies and materials, and 
operate computers.  
 
Mr. Phillips was a great worker who stood out compared to other inmates.  He never 
caused any problems.  He was always very mature and respectful towards me and the 
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students.  In turn, he earned the respect of the students, and I earned the students’ respect 
by association with Mr. Phillips.  I could tell he comes from a good family that instilled 
strong values in him.  Mr. Phillips told his father that I preached at a church in the 
Virginia Beach area, and his father attended my sermons, which meant a great deal to me.   
 
Mr. Phillips has always remained focused on achieving his goals despite his 
circumstances.  He told me he would like to further his education and become a minister 
once he is released from prison.  He would also like to marry his fiancé and start a family.  
Mr. Phillips continuously works to improve and educate himself, both academically and 
spiritually.  His resilience and optimism inspired me to achieve my own goals.  In fact, I 
wrote a spiritual book entitled Just One and dedicated that book to Mr. Phillips because 
of how much inspired me.  The book is about the impact just one person can have on 
others.  
 
I believe that Mr. Phillips would fare very well in the larger community.  I think he 
should already be out of prison.  There is no doubt that I would feel safe living in the 
same community as Mr. Phillips.  I believe he is truly innocent of the crime for which he 
was convicted.  I have never seen a bit of ugliness in Mr. Phillips.  I see a good Christian 
man. 

 
Exhibit C (Declaration of Gertrude Goode). 
 

DARNELL’S RELEASE PLAN 

Darnell has a very detailed and well thought out list of personal and professional goals, 

based in large part on the 25 years of study, prayer, practice and experiences gained during his 

incarceration.  He describes his passion as “business, ministry, mentoring.” 

Upon his release Darnell will live at home with his mother and brother in Virginia Beach, 

and he will work for Rayner’s Towing, which is owned and operated by his cousin, Rudolph 

Raynor.  In addition to tow trucks, Raynor’s also has a small car lot and mechanic shop.  Darnell 

intends to work here and obtain his dealership license, so that he can open his own used car 

dealership.  Mr. Raynor’s telephone number is 757-472-8696.  

Darnell will be attending the United House of Prayer in Chesapeake, until he can 

establish a church and ministry of his own.  
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Darnell’ goals included obtaining further education and/or a degree by attending online 

courses in ministry counseling from Regent University.  Meanwhile, he hopes to immediately 

begin a ministry, applying for grants to build or renovate a small facility to house this ministry.  

As soon as feasible, Darnell intends to establish a non-profit organization designed to mentor at-

risk boys and men in business and spiritual endeavors.  As stated, Darnell has spent decades 

preparing for his future endeavors.  Some of his plans/thoughts/goals, including his formal 

business plans, are attached as Exhibit A to this petition.  We encourage the Parole Board 

members to review Darnell own writings.   

Also attached to this petition, as Exhibit B, are a sample of some of the courses 

completed and certificates obtained by Darnell during the course of his incarceration.   

CONCLUSION 

Darnell Phillips has been incarcerated for a quarter of a century for a crime he did not 

commit.  While we continue to hope that DNA testing will be available to exonerate him, we fear 

that the assailant managed to avoid leaving any of his genetic material.  However, we believe 

that there is sufficient evidence of Darnell’s innocence at this point to warrant, at a minimum, 

release on parole.  For the reasons set forth above, we respectfully request that Darnell be 

released on parole as soon as possible. 

 

 

 

 

i Notably, Darnell’ photo was the only one that the victim had now seen twice, possibly priming 
her to select his photo merely because it was the only familiar one. 
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